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R seeks to collect certain trust fund recovery
penalties fromPs. In R s determ nation pursuant to
sec. 6330, I.RC., Rrejected Ps’ offer-in-conprom se.
Ps transferred property to P husband’s father F, who in
turn transferred the property to a trust 11 years
before trust fund recovery penalties arose. The trust
was set up to hold the property for the benefit of F's
grandsons; i.e., Ps’ children. R determ ned that Ps
retained a beneficial interest in the trust property
under a nom nee ownership theory and, therefore,
rejected Ps’ offer-in-conpromse. Ps contend that R s
determ nati on was an abuse of discretion because Ps did
not retain a nomnee interest in the trust property
after the trust was created and, therefore, need not
include the trust property in Ps’ assets for purposes
of the offer-in-conpromse. |In our prior opinion, we

“Thi s Opinion supplenents Dalton v. Commi ssioner, T.C Meno.
2008- 165.




remanded this case to Rs Appeals Ofice to consider
State law as well as a Federal factors analysis
regardi ng whether Ps had a nom nee interest in the
trust property.

Hel d, this Court has jurisdiction to decide
whet her R abused his discretion in rejecting Ps’ offer-
i n-conprom se because of Ps’ alleged nom nee interest

in the trust property.

Hel d, further, Ps do not have a nomni nee interest
in the trust property under State | aw

Hel d, further, Ps do not have a nomni nee interest
in the trust property under a Federal factors anal ysis.

Hel d, further, it was an abuse of discretion for R
to reject Ps’ offer-in-conpronm se on the basis that the
of fer-in-conprom se did not include in Ps’ assets a
nom nee interest in the trust property.

Ral ph A. Dyer, for petitioners.

M chael R Fiore and Erika B. Corm er, for respondent.

SUPPLEMENTAL COPI NI ON

VELLS, Judge: This case is before the Court on petitioners’
notion for sunmary judgment pursuant to Rule 121.! Respondent
filed a response to petitioners’ notion for summary judgnent and

subsequently filed a second notion for sunmary judgnent.? The

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.

2On July 6, 2007, respondent filed his original notion for
summary judgnent. Respondent’s notion was denied on July 8,
(continued. . .)
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i nstant proceeding arises froma petition filed in response to
Notices of Determ nation Concerning Collection Actions(s) Under
Section 6320 and/or 6330 issued separately to each petitioner.
The issues to be decided are: (1) Wiether we have jurisdiction
to decide the instant matter; and (2) if so, whether respondent
abused his discretion in sustaining the | evy action agai nst
petitioners.

Backgr ound

The facts set forth bel ow are based upon exam nation of the
pl eadi ngs, novi ng papers, responses, and attachnments filed in the
instant case. The facts are set forth in our prior opinion in

the instant case, Dalton v. Conm ssioner, T.C. Mnp. 2008-165

(prior opinion), and are incorporated by reference.

Petitioners Arthur Dalton, Jr. (M. Dalton Jr.), and Beverly
Dalton (Ms. Dalton Jr.) are husband and wife who resided in
Maine at the time of filing the petition. The instant case
centers on three parcels of real property |ocated near Johnson
H |l Road in Poland, Maine (hereinafter referred to individually
as lot 3, lot 4, and lot 5, respectively, and collectively as the

Pol and property).

2(...continued)
2008.
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Acqui sition of Lots 3, 4, and 5

By deed dated Novenber 25, 1977, petitioners purchased | ot
4, and the deed to lot 4 was recorded with the appropriate county
regi stry on Novenber 28, 1977. Simlarly, by deed dated Novenber
24, 1980, petitioners purchased lot 3, and the deed to | ot 3 was
recorded on Decenber 1, 1980. |In connection with the latter
transaction petitioners obtained a bank | oan secured by a
nortgage on ot 3 which was recorded on Decenber 1, 1980.

By deed dated January 13, 1983, petitioners conveyed |ot 3
and lot 4 to M. Dalton Jr.’s father Arthur Dalton, Sr. (M.
Dalton Sr.) for consideration of $1 and subject to the existing
nortgage.® Petitioners and M. Dalton Sr. executed a notarized
assi gnnent and assunption agreenent dated April 1, 1983,
reflecting the foregoing transaction and M. Dalton Sr.’s
assunption of the existing nortgage. The underlying deed was
recorded on May 2, 1983, and the Assignnment and Assunption
Agreenment was recorded on August 16, 1985. On February 13, 1983,
petitioners filed a declaration of Maine real estate transfer tax

for the transfer of lots 3 and 4 to M. Dalton Sr.*

3Al t hough petitioners refer to this conveyance as occurring
during April 1983, the copy of the notarized deed in the record
is dated Jan. 13, 1983. The discrepancy is not further
elucidated in the record but, in any event, has no materi al
i npact on the Court’s analysis of the instant notion.

“Petitioners clainmed that the transfer was exenpt fromrea
estate transfer tax. M. Rev. Stat. Ann. tit. 36, sec. 4641-C
(continued. . .)
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M. Dalton Sr. acquired |ot 5 by deed dated Septenber 24,

1984 and executed a nortgage in favor of the seller. The deed
and nortgage were recorded on Cctober 23, 1984.

Creation of J & J Trust

On April 11, 1985, M. Dalton Sr. created the J & J Trust
(trust), namng hinself as trustee and designating his two
grandsons, i.e., petitioners’ sons Jonathan Dalton and Jereny
Dal ton, as the beneficiaries. According to the terns of the
trust, the trustee may pay to Jonathan and Jereny Dalton a
portion of the net inconme, and/or the principal of the trust, as
the trustee deens appropriate, for their health, support,
education, mai ntenance, and confort. The trust term nates upon
the death of the last remaining of M. Dalton Sr., M. Dalton
Jr., and Ms. Dalton Jr., with the remaining principal being
di vi ded equal |y between Jonathan and Jereny Dalton, or their then
[iving issue.

By deeds also dated April 11, 1985, M. Dalton Sr.
transferred title to lots 3, 4, and 5 to hinself as trustee of
the trust. The deed with respect to ot 3 stated that the
prem ses were conveyed subject to the 1980 nortgage given by

petitioners and assuned by M. Dalton Sr. pursuant to the 1983

4(C...continued)
(1990), allows for real estate transfers between parent and child
to be exenpt fromreal estate transfer taxation if the transfer
is made without actual consideration.
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Assi gnnment and Assunption Agreenment. No other consideration was
recited. The three deeds were recorded on August 16, 1985. On
Cctober 2, 1985, M. Dalton Sr. filed a declaration of Mine real
estate transfer tax wwth regard to the creation of the trust
claimng that the transfer was exenpt as a gift to a trust.

Use of Lots 3, 4, and 5

Jonat han Dalton works as a Navy Seal, living in Virginia but
using the address of the Poland property as his domcile.

Jereny Dalton works as an energency nedical technician in
Massachusetts but makes regul ar use of the Pol and property.

On Septenber 18, 1993, M. Dalton Sr., as trustee of the
trust, and Ms. Dalton Jr. executed a $50,000 nortgage in favor
of Key Bank of Maine, secured by lots 3 and 4. A $50, 000 hone
equity line of credit, i.e., loan, was thereby obtained. Both
i ndi vidual s signed as “nortgagor”, and provisions of the nortgage
recited that the nortgagor, inter alia, promsed to “lawfully own
the Property”. Throughout the adm nistrative and judici al
processes pertaining to the instant case, petitioners have
mai nt ai ned and expl ained that Ms. Dalton Jr. signed the nortgage
as a concession to and at the request of the bank on account of
concerns regarding M. Dalton Sr.’s advanced age. The funds were
enpl oyed by M. Dalton Sr. as trustee to assi st Jonat han Dalton,
his grandson and a trust beneficiary, with a boat and jet-sk

rental business in St. Martin, French West |Indies that was
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destroyed by a hurricane in the fall of 1993. Since at |east
2000, Key Bank of Maine has reported the nortgage interest on the
1993 | oan as being paid by M. Dalton Jr.°

There is a house (the residence) on the Pol and property
whi ch becanme the retirenment home of M. Dalton Sr. and his wife
Beatrice Dalton (Ms. Dalton Sr.). Petitioners and their sons
visited M. and Ms. Dalton Sr. and the Pol and property.
According to petitioners, the Poland property and rel ated
nort gages were nai ntai ned and supported before md-1997 by M.
Dalton Sr. and by contributions fromfamly nenbers, including
petitioners, and the trust maintained a separate bank account for
such funds.

During 1996 petitioners’ denolition businesses, operated by
one or nore corporations, suffered reversals and failed to pay
wi t hhol di ng taxes while awai ti ng paynent from a devel oper/
custoner. The devel oper/custoner, however, filed for bankruptcy,
and petitioners’ corporations were unable to continue business or
to pay obligations. Petitioners “lost al nost everything” in the
col l apse when a third-party | ender nade a claimon a guaranty by
petitioners. The claimwas settled through the sale of
petitioners’ home in Massachusetts, all net proceeds of which

were paid to creditors.

Mort gage interest paynents are reported on Form 1098,
Mortgage I nterest Statenent.
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After losing their hone in Massachusetts, petitioners began
living in the residence, sharing occupancy with M. and Ms.
Dalton Sr. The joint |living arrangenent was an oral agreenent
requiring petitioners to manage and mai ntain the Pol and property,
pay rent to cover overhead expenses such as nortgage debt service
and property taxes, and pay directly their costs of occupancy.

On August 11 and Septenber 29, 1997, the Internal Revenue
Service (IRS) recorded assessnents agai nst petitioners for trust
fund recovery penalties pursuant to section 6672 with respect to
enpl oynent taxes of petitioners’ corporations for the June 30 and
Septenber 30, 1996, tax periods, respectively. Those assessnents
total ed $262, 163. 42.

On Septenber 13, 1999, M. Dalton Sr. died. Petitioners
continued to live in the residence wth Ms. Dalton Sr. and to
care for Ms. Dalton Sr., who suffered from advanced denentia and
Al zhei mer’ s di sease, until she entered an assisted |living
facility during 2004. By a docunent dated June 8, 2000, M.
Dalton Jr. appointed Ms. Dalton Jr.’s brother Robert Pray (M.
Pray), who resides in Texas, as successor trustee of the trust,
and M. Pray formally accepted that appointnent. M. Pray
continued the oral living arrangenent that petitioners had with
the trust for the Poland property. Since his appointnent as
trustee, M. Pray has held neetings with petitioners three to

four times a year setting rent and planni ng mai nt enance, has
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ensured the tinely filing of tax returns, and has annually
visited the property to ensure that the assets are being
pr ot ect ed.

Adm nistrative Proceedi ngs

On or about Decenber 9, 1999, petitioners submtted to the
| RS an offer-in-conmprom se of $5,000 with respect to the trust
fund recovery penalties referenced above. That offer was under
consideration until rejected by letter dated August 30, 2001, on
the principal ground that an acceptable offer would need to
include an “alter ego” interest in the property of the trust, for
a total offer of at |east $240,576.¢ Throughout the process,
petitioners sought to supply information and docunentation
regarding their inconme, expenses, serious health conditions, and
| ack of enployability, and they disputed I RS conclusions with
regard to the trust.

By early to md-2001, M. Dalton Jr. and M. Pray had becone
aware that, since its formation, the trust had not filed Federal
inconme tax returns. At that time, they net with petitioners’
certified public accountant (C P. A ) who prepared Forns 1041,

U S Incone Tax Return for Estates and Trusts, for the trust for

ln the Aug. 30, 2001 letter, respondent’s revenue officer
referred to petitioners’ interest in the Poland property as an
“alter ego” interest. However, in his notions for summary
j udgnent, respondent refers to petitioners’ interest as a noni nee
interest. Accordingly, we need not address whether petitioners’
have an “alter ego” interest in the Poland property.
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tax years 1997 through 2000, a practice that has continued for
succeedi ng years.

By letter dated Cctober 1, 2001, petitioners submtted a
formal protest of the August 30, 2001, denial of their offer-in-
conprom se, requesting reconsideration by the IRS Ofice of
Appeals. The requested review was rejected in a letter dated
March 6, 2003, that explained that review of admnistrative files
had reveal ed that petitioners’ protest requesting an Appeal s
heari ng had not been filed tinely. The matter was effectively
di sm ssed, thereby allowing further collection activity, as
appropri ate.

On July 2 and 6, 2004, the IRS issued separately to each
petitioner a Final Notice of Intent To Levy and Notice of Your
Right to a Hearing pertaining to the previously assessed trust
fund recovery penalties and accrued interest which exceeded
$400,000 at that time. |In response, petitioners submtted a Form
12153, Request for a Collection Due Process Hearing, expressing
their disagreenent. An extensive attachnment chronicled the
hi story of petitioners’ personal circunstances and tax matters,
summari zing their present situation as foll ows:

Since 1996, the taxpayers have been in contact with the

| RS regarding the satisfaction of this obligation.

M. Dalton [Jr.] is in his md 60's. He is totally

di sabled as a result of workplace injuries suffered

over time and resulting arthritis. M. Dalton [Jr.]

has suffered cardi ac probl ens and has undergone open

chest by-pass surgery. M. Dalton [Jr.] has limted
enpl oynent options and has been unable to work since
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2000. Ms. Dalton [Jr.] is in her md-60's. Until

recently, Ms. Dalton [Jr.] has been the caretaker for

M. Daltons [sic][Jr.’s] elderly nother who suffers

fromsenile denentia and ot her health problens. Ms.

Dalton [Jr.] has been and remai ns unenpl oyable. The

Dal t ons have not made enough noney in any year since

1999 to require the filing of federal tax returns.

There is no possibility that they will ever be able to

pay the accunmul ated tax obligation.

The IRS O fice of Appeals collection process was conduct ed
t hrough an ongoi ng exchange of correspondence and tel ephone calls
extending until |ate Septenber 2006. Petitioners’ objective
t hroughout the process was to establish their entitlenent to an
of fer-in-conprom se prem sed on their circunstances of financial
hardshi p. The proceeding centered on whether the Pol and property
shoul d be attributed to petitioners under a “nom nee” theory.
During the process, an advisory opinion was sought and obt ai ned
fromthe RS Ofice of Chief Counsel on the applicability of
alter ego or nomnee principles to petitioners’ situation. That
opi ni on consi dered various factors derived from Federal casel aw
and concl uded that a nom nee relationship did exist between
petitioners and the trust. The docunent also included a
par agraph opining that a reachable interest in trust real estate
coul d be asserted against petitioners under a “lien tracing

theory,” on the basis of their use of funds for nortgage

paynents, taxes, and other property expenses.’

Al t hough the lien tracing theory appeared i n subsequent
correspondence before the filing of the instant case, respondent
(continued. . .)
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On Cctober 24, 2006, the IRS Ofice of Appeals issued to
each petitioner a separate Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 underlying
the instant proceeding. |In those notices, the IRS sustained the
| evy action on the ground that no acceptable collection
alternatives had been submtted. Attachnments to the notices
focused on and explained the determnations in terns of the need
for any collection alternative to incorporate equity in real
estate held by a trust with respect to which petitioners stood in
a nom nee rel ationshi p.

On Novenber 16, 2006, petitioners filed a petition in this
Court seeking judicial review of the proposed |evy action.

On April 10, 2007, respondent mailed the trust a Notice of
Federal Tax Lien Filing--Nom nee or Alter-Ego. The notice stated
that the trust was identified as the nom nee of M. Dalton Jr.®

On July 6, 2007, respondent filed a notion for summary
judgnment on all issues stating that the Appeals Ofice did not
abuse its discretion in determning that a nom nee relationship

exi sted between petitioners and the trust and sustaining the |evy

(...continued)
no | onger pursues such a theory.

8The trust is not a party to the instant case. It is
uncl ear fromthe record why the trust’s Notice of Federal Tax
Lien Filing--Nom nee or Alter-Ego did not include Ms. Dalton Jr.
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action. On August 29, 2007, petitioners filed an objection to
respondent’s notion for summary judgnent.

On July 7, 2008, we issued our prior opinion denying
respondent’s notion for summary judgnent and remandi ng t he case
to respondent’s O fice of Appeals to consider whether
respondent’s assertion of a nomnee interest in the Pol and
property is proper, taking into account both a State |aw and a
Federal factors anal ysis.

Ms. Russo, the settlenment officer who conducted petitioners’
original collection due process hearing, held a suppl enental
hearing with petitioners. Petitioners provided Ms. Russo with
additional information regarding their interest in the Pol and
property. M. Russo offered petitioners an opportunity to submt
a new offer-in-conprom se, and petitioners declined that offer.
Ms. Russo then referred the case to respondent’s District
Counsel s office for analysis on whether petitioners have an
interest in the Pol and property under Mine |aw.

The District Counsel’s office performed an anal ysis of the
i ssues presented and determ ned that Mai ne does not have
devel oped | aw regardi ng nom nee ownership. The District
Counsel s office then concluded that, under Federal nom nee

factors, the trust is petitioners’ nom nee.”®

The District Counsel’s office al so concluded that
petitioners had an interest in the Poland property under a lien
(continued. . .)
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On Decenber 1, 2008, Ms. Russo nmiled each petitioner a
separate Suppl enental Notice of Determ nation Concerning
Col I ection Action(s) under Section 6320 and/or 6330 (suppl enent al
notice of determnation). In the supplenental notice of
determ nation, Ms. Russo concluded that Maine |law was silent on
t he nom nee issue and she reaffirnmed the conclusion that the
trust was petitioners’ nom nee.

Di scussi on

As a threshold matter to our analysis, we note that
petitioners contest our jurisdiction. Petitioners contend that
we cannot enter a decision which would affect the ownership
interests of the trust because neither the trust nor the trustee
is a party to the current suit.

This Court is a court of limted jurisdiction, and we may
exerci se judgnent only to the extent authorized by Congress.

Naftel v. Conm ssioner, 85 T.C 527, 529 (1985). 1In order to

i nvoke judicial review of a section 6330 determ nation, a
t axpayer nust be the person liable for the tax under section 6331
and nust have received fromthe IRS a valid notice of

determ nati on based on a section 6330 hearing. See Ofiler v.

Comm ssioner, 114 T.C 492, 498 (2000); see also Rule 330(b).

°C...continued)
tracing theory, and, at the very least, a transferee lien exists
agai nst the Pol and property based upon the enrichnent of the
property to the extent of nortgage paynments and ot her expenses
paid by petitioners.
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Regul ati ons pronul gated under section 6330 state that known
nom nees or persons hol ding property of the taxpayer are not
entitled to a collection due process or equivalent hearing. Sec.
301.6330-1(b)(2), Q%A-B5, Proced. & Adm n. Regs. |Individuals not
entitled to a section 6330 review are entitled to other fornms of
review, including reconsideration by the IRS office collecting
the tax, assistance fromthe National Taxpayer Advocate, or an
adm ni strative hearing before the Appeals Ofice under the
Col l ection Appeals Program 1d. Any determnation resulting
from such revi ews, however, is not subject to judicial review
Id. The taxpayer for whoma nom nee, transferee, or alter ego is
hol di ng property is entitled to a hearing under section 6330.
Sec. 301.6330-1(b)(3), Exanple, Proced. & Adm n. Regs. Failure

to provide a taxpayer with notice of the filing of a levy wll

serve as a basis for dismssal. See sec. 6330(a)(1); Kennedy V.

Commi ssioner, 116 T.C. 255, 261 (2001); see also S & M Trust No.

1 v. Commi ssioner, T.C. Meno. 2008-72; Buffano v. Conmi Sssioner,

T.C. Meno. 2007-32.
Petitioners are correct that we cannot enter a decision
affecting the trust because the trust is not a party to this

proceedi ng.® See sec. 301.6330-1(b)(3), Exanple, Proced. &

O\W note that, on Apr. 7, 2007, respondent filed a Notice
of Federal Tax Lien Filing--Nom nee or Alter-Ego, against the
trust, but that notice was not filed until after the petition in
this case was filed. That lien is not before the Court in this

(continued. . .)
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Adm n. Regs. However, that is not what we are called upon to
deci de. W nust deci de whet her respondent abused his discretion
in the supplenental notice of determ nation by rejecting
petitioners’ offer-in-conpromse on the basis that the offer did
not include petitioners’ alleged nomnee interest in the Pol and
property. In doing so, we nust decide whether petitioners have
such a nom nee interest. Petitioners received notices
sustaining levies against themand tinely filed a petition with
this Court. Accordingly, we hold that we have jurisdiction to
decide the nomnee interest issue as it pertains to respondent’s
rejection of petitioners’ offer-in-conprom se on the basis that
the offer did not include petitioner’s alleged nom nee interest
in the Pol and property.

We next consider whet her respondent abused his discretion in
t he suppl enental notice of determ nation by rejecting
petitioners’ offer-in-conpromse on the basis that it did not
i nclude a nomnee interest in the Poland property. To do so, we
nmust decide the follow ng issues: (1) Wether petitioners have
an interest in the Poland property under Maine |aw, and (2)
whet her petitioners have an interest in the Poland property under

a Federal nom nee factors anal ysis.

10, .. conti nued)
pr oceedi ng.
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Rul e 121(a) allows a party to nove “for a summary
adj udication in the noving party’ s favor upon all or any part of
the legal issues in controversy.” Rule 121(b) directs that a
deci sion on such a notion shall be rendered “if the pleadings,
answers to interrogatories, depositions, adm ssions, and any
ot her acceptable materials, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of |aw.”

The noving party bears the burden of denonstrating that no
genui ne issue of material fact exists and that the noving party

is entitled to judgnent as a matter of law.  Sundstrand Corp. v.

Comm ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th CGr. 1994). Facts are viewed in the light nost favorable to
t he nonnoving party. 1d. However, where a notion for summary
j udgnment has been properly nmade and supported, the opposing party
may not rest upon nere allegations or denials in that party’s
pl eadi ngs but nust by affidavits or otherwi se set forth specific
facts show ng that there is a genuine issue for trial. Rule
121(d).

The parties appear to agree that all of the evidence that
the parties wish the Court to consider is in the record and that

no material facts are in dispute.! Accordingly, we conclude

1The U.S. Court of Appeals for the First Crcuit, the court
to which an appeal of the instant case would lie, has held that
(continued. . .)
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that the instant case is ripe for summary judgnent and that a
trial is not necessary.

As a general rule, section 6331(a) authorizes the
Comm ssioner to |evy upon all property and rights to property of
a person where there exists a failure on the part of such person
to pay any tax liability wwthin 10 days after notice and demand
for paynent. Sections 6331(d) and 6330 set forth procedures
generally applicable to afford protections for persons in such
| evy situations. Section 6331(d) establishes the requirenent
that the person be provided with at | east 30 days’ prior witten
notice of the Conm ssioner’s intent to |l evy before collection my
proceed. Section 6330(a) forbids collection by levy until the
person has received notice of the opportunity for admnistrative
review of the matter in the formof a hearing before the IRS
O fice of Appeals. Section 6330(b) grants a person who makes
such a request the right to a fair hearing before an inpartial
Appeal s of ficer

Section 6330(c) addresses the matters to be consi dered at

t he hearing:

(... continued)
judicial review of nonliability issues under sec. 6330(d) is
limted to the adm nistrative record. See Mirphy v.
Conm ssi oner, 469 F.3d 27, 31 (1st Cr. 2006), affg. 125 T.C. 301
(2005). The Tax Court follows the law of the circuit in which an
appeal would lie if that lawis on point. Golsen v.
Comm ssioner, 54 T.C. 742, 757 (1970), affd. 445 F.2d 985 (10th
Cr. 1971).
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SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

(1) Requirement of investigation.--The
appeal s officer shall at the hearing obtain
verification fromthe Secretary that the
requi renents of any applicable | aw or
adm ni strative procedure have been net.

(2) Issues at hearing.--

(A) I'n general.--The person nmay raise at
the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(1) appropriate spousal defenses;

(1i1) challenges to the
appropri ateness of collection actions;
and

(ti1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution of
ot her assets, an installnent agreenent,
or an offer-in-conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying
tax liability for any tax period if the
person did not receive any statutory notice
of deficiency for such tax liability or did
not otherw se have an opportunity to dispute
such tax liability.

Once the Appeals officer has issued a determ nation
regardi ng the disputed collection action, section 6330(d) allows

the person to seek reviewin the Tax Court.!? |n considering any

2The Pension Protection Act of 2006, Pub. L. 109-280, sec.
855, 120 Stat. 1019, anmended sec. 6330(d)(1) to provide that for
determ nations made after Cct. 16, 2006, the Tax Court has
(continued. . .)
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relief fromthe Comm ssioner’s determnation to which the person
may be entitled, this Court has established the foll ow ng
standard of review
where the validity of the underlying tax liability is
properly at issue, the Court will reviewthe matter on a de
novo basis. However, where the validity of the underlying
tax liability is not properly at issue, the Court wll
review the Conm ssioner’s adm nistrative determ nation for
abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000).

Petitioners have not contested respondent’s determ nation of
their underlying liability. Accordingly, we deemthat issue
conceded.

As not ed above, section 6331(a) generally authorizes
collection of tax by |levy against “all property and rights to
property” belonging to a person liable for the tax or on which
there is a lien for the paynment of such tax. It is well settled
that the foregoing provision ““is broad and reveals on its face

t hat Congress neant to reach every interest in property that a

t axpayer mght have.’” Drye v. United States, 528 U. S. 49, 56

(1999) (quoting United States v. Natl. Bank of Commerce, 472 U. S.

713, 719-720 (1985)). Such a lien or levy reaches, inter alia,
to property held by a third party if that third party is hol ding

the property as a nomnee or alter ego of the delinquent person.

2, .. continued)
jurisdiction to review the Comm ssioner’s collection activity
regardl ess of the type of underlying tax involved.
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G M Leasing Corp. v. United States, 429 U.S. 338, 350-351

(1977); Holman v. United States, 505 F.3d 1060, 1065 (10th G

2007); Spotts v. United States, 429 F. 3d 248, 251 (6th Gr.

2005). A nom nee theory focuses on whether the taxpayer is the
true beneficial owner of the property on the basis of how the

t axpayer treats the property. Oxford Capital Corp. v. United

States, 211 F.3d 280, 284 (5th Cir. 2000).

However, because the Federal levy statute “‘creates no
property rights but nerely attaches consequences, Federally
defined, to rights created under state law ”, applicability of
nom nee principles to support a levy turns on a two-part inquiry.

United States v. Natl. Bank of Commerce, supra at 722 (quoting

United States v. Bess, 357 U.S. 51, 55 (1958)); see also Drye v.

United States, supra at 58 (“We look initially to state lawto

determ ne what rights the * * * [person] has in the property the
Governnment seeks to reach, then to federal |aw to determ ne

whet her the taxpayer’s state-delineated rights qualify as
‘property’ or ‘rights to property’ within the conpass of the

federal tax lien legislation.”); Holman v. United States, supra

at 1067; Spotts v. United States, supra at 251

The first question is whether, under State |aw, the person
held an interest or rights in the property sought to be reached.

Hol man v. United States, supra at 1067-1068; Spotts v. United

States, supra at 251; May v. A Parcel of Land, 458 F. Supp. 2d




- 22 .
1324, 1334-1335 (S.D. Ala. 2006), affd. w thout published opinion

sub nom My v. United States, 100 AFTR 2d 2007-6602, 2007-2 USTC

par. 50,799 (11th Cr. 2007); United States v. Krause, 386 Bankr.

785, 831 (Bankr. D. Kan. 2008). Upon an affirmative answer, the
eval uation proceeds to the second question of whether the I RS may

reach the interest under Federal | aw. Hol man v. United States,

supra at 1067-1068; Spotts v. United States, supra at 251; May v.

A Parcel of Land, supra at 1334-1335; United States v. Krause,

supra at 831
Wth respect to the State | aw question, recent cases have
clarified the centrality of finding a State law interest as a

condition precedent. Holman v. United States, supra at 1067,

1070 (vacating and remandi ng a case seeking to enforce a nom nee
tax lien for the IRS first to establish that the person held a
beneficial interest in the property under State |aw); Spotts v.

United States, supra at 251, 253-254 (vacating and remandi ng a

grant of summary judgnent for the IRS in a case seeking renoval
of a nom nee |lien because the lower court did not first consider
whet her the person had a beneficial interest under State | aw);

May v. A Parcel of Land, supra at 1334-1335; United States v.

Kr ause, supra at 831. In that connection, various theories have

been used to support the existence of an interest under State
| aw, dependi ng upon the jurisdiction and particular facts

i nvol ved. Exanples include resulting trust doctrines,
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constructive trust principles, fraudul ent conveyance standards,
and concepts drawn from State jurisprudence on piercing the

corporate veil. See, e.g., Holman v. United States, supra at

1068 (and cases cited thereat); Spotts v. United States, supra at

252-253; Criner v. Commi ssioner, T.C. Menp. 2003-328; United

States v. Evseroff, 92 AFTR 2d 2003-6987 (E.D.N. Y. 2003) (and

cases cited therein); United States v. Krause, supra at 831 (and

cases cited thereat).

Where State | aw i s undevel oped as to the issue of nom nee
owner shi p, Federal courts have relied on a relatively well -
defi ned body of Federal common |aw. Casel aw jurisprudence has
established a series of factors to consider in determ ning
whet her a taxpayer has an existing beneficial interest in
property that is reachable for purposes of satisfying Federal tax
liabilities under the theory that the property is held by a
nom nee of the delinquent taxpayer. Commonly cited criteria
include: (1) Whether the nom nee paid no consideration or
i nadequat e consi deration for the property and/ or whether the
t axpayer expended personal funds for the nom nee’ s acquisition;
(2) whether property was placed in the nomnee’s nane in
anticipation of a suit or the occurrence of liabilities; (3)
whet her a cl ose personal or famly relationship existed between
t he taxpayer and the nom nee; (4) whether the conveyance of the

property was recorded; (5) whether the taxpayer retained
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possession of, continued to enjoy the benefits of, and/or
otherwi se treated as his or her owmn the transferred property; (6)
whet her the taxpayer after the transfer paid costs related to

mai nt enance of the property (such as insurance, tax, or nortgage
paynments); (7) whether, in the case of a trust, there were
sufficient internal controls in place with respect to the
managenent of the trust; and (8) whether, in the case of a trust,
trust assets were used to pay the taxpayer’s personal expenses.

E.g., Holman v. United States, 505 F.3d at 1065 n.1; Spotts v.

United States, 429 F.3d at 253 n.2; Loving Saviour Church v.

United States, 728 F.2d 1085, 1086 (8th Cr. 1984); May v. A

Parcel of Land, supra at 1338; United States v. Dawes, 344 F.

Supp. 2d 715, 721 (D. Kan. 2004), affd. 161 Fed. Appx. 742 (10th

Cir. 2005); United States v. Krause, supra at 83Ll.

For purposes of the second inquiry, Federal |aw determ nes
whet her the State-created interests are property or rights to

property under section 6331. Drye v. United States, 528 U. S. at

52. Even though certain interests may not be reached by
creditors under State |law, the |anguage in section 6331 is broad
and is nmeant to reach every interest in property that a taxpayer

m ght have. See, e.g., Drye v. United States, supra (holding

that a right to disclaiman inheritance represents a interest

subject to Federal tax lien); United States v. Natl. Bank of

Commerce, 472 U. S. at 730 (holding that a taxpayer’s right to
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wi thdraw the entire proceeds froma joint bank account
constitutes “property” or “rights to property” subject to Federal
i ncone tax |levy even though it could not be reached by creditors

under State law); 21 W Lancaster Corp. v. Main Line Rest., Inc.,

790 F.2d 354, 357-358 (3d G r. 1986) (although a |iquor license
did not constitute under State |aw “property” subject to
execution by a judgnent holder or subject to a security interest
under the Uniform Conmerci al Code, it was neverthel ess “property”
subj ect to Federal tax lien).

As stated above, pursuant to our prior opinion, we renmanded
the instant case to respondent’s Appeals Ofice to consider Mine
law as well as a Federal factors analysis.

We next consider Maine |law. As stated above, a taxpayer
must have an interest in property under State |law in order for
the IRS to properly levy on the property pursuant to section
6331. Respondent contends that Maine lawis silent wth regard

to the nom nee doctrine.®® However, as we noted supra pp. 22-23,

BBKeefer v. Keefer, No. Cv.A RE-03-001, 2004 W. 1598713,
at *6 (Me. Super. C. June 28, 2004) (quoting Black’s Law
Dictionary (5th ed. 1979)), defines a nom nee as soneone who isS

“designated to act for another as his representative in a
rather limted sense. It is used sonetines to signify an
agent or trustee. It has no connotation, however, other
than that of acting for another, in representation of

anot her, or as the grantee of another.”

However, in that case, the court was di scussing nom nee
principles pursuant to California law. See Keefer v. Keefer,
(continued. . .)
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several courts have considered State |aw variants of the nom nee
doctrine even though that lawis not specifically called “nom nee
law’ in deciding whether a levy is valid under section 6331. See

Spotts v. United States, supra at 253 (opining that “Kentucky

does have | aw t hat provi des gui dance on nom nee theory, though it
di scusses the theory using the term‘constructive trust’”);

Scoville v. United States, 250 F.3d 1198, 1202 (8th Gr. 2001)

(looking to Mssouri |aw of fraudul ent conveyance for purposes of
eval uating State standards for nominee liability); May v. A

Parcel of Land; 458 F. Supp. 2d at 1337 n.22 (“the undersigned

will accord no talismanic significance to the magi c words
‘nom nee doctrine,” nor will it infer fromtheir absence that
Al abama authorities fail to recognize a theory akin to that which

federal courts have | abeled ‘nom nee doctrine ”); United States

v. Stinson, 386 F. Supp. 2d 1207, 1218 (WD. Ckla. 2005) (I ooking
at Gkl ahoma fraudul ent conveyance principles in evaluating

nom nee argunent). Accordingly, we will consider Mine |aw, as
we interpret it, to decide whether the trust is a nom nee of
petitioners and whether petitioners, followng their transfers of
lots 3 and 4 to M. Dalton Sr., and his transfers of those |ots,
together wwth ot 5 to the trust, retained an interest in the

Pol and property that nay be reached by respondent’s |evy.

3(...continued)
supra at *6
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In Mai ne the existence of a contract is a question of fact

to be determned by the finder of fact. Sullivan v. Porter, 861

A 2d 625, 631 (Me. 2004).
A contract exists if the parties nutually assent to be bound
by all its material ternms, the assent is either expressly or
inpliedly manifested in the contract, and the contract is
sufficiently definite to enable the court to ascertain its
exact nmeaning and fix exactly the legal liabilities * * *
The essential terns for a contract to sell land include the
identification of the property, the parties to the sale, the
purchase price, the amount of down paynent, and the financing.
ld. The Maine statute of frauds requires a contract for the sale
of land to be in witing, signed by the party to be charged. M.
Rev. Stat. Ann. tit. 33, sec. 51(4) (1999). In a contract for
the sale of land, the consideration does not need to be expressed
in the contract. |d. Additionally, the transfer of title

requires a manual transfer of a deed and an intent to pass title

between a grantor and a grantee. Estate of Deschenes, 818 A 2d

1026, 1029 (Me. 2003). Wen there is a physical transfer of
possessi on of the deed fromone party to another, a presunption
arises that both parties intended the transfer of title in
accordance with the terns of the deed. 1d. at 1029-1030. “A
grantee’s failure to record a deed does not rebut the presunption
of delivery.” 1d. at 1030.

On January 13, 1983, petitioners agreed to sell lots 3 and 4

to M. Dalton Sr. for $1 subject to an existing nortgage.
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According to the deed and the assi gnnent and assunption
agreenent, petitioners transferred their entire interest in lots
3 and 4. As stated above, Miine | aw does not require the
consideration in a |and sale contract to be expressed in the
contract. Me. Rev. Stat. Ann. tit. 33, sec. 51(4). M. Dalton
Sr.’s consideration was the assunption of the nortgage on lot 3
of the Pol and property. That consideration was nenorialized in
an agreenent dated April 1, 1983. Additionally, the contract
identified the parties to the sale, the |and, and the purchase
price; i.e., the assunption of an existing nortgage. Both
parties signed the deed that transferred lots 3 and 4.
Accordingly, petitioners and M. Dalton Sr. nutually assented to
the 1983 contract, their assent was expressly manifested, and the
1983 contract was sufficiently definite to enable a court to
ascertain its exact nmeaning and fix exactly the |egal

liabilities. See Sullivan v. Porter, supra at 631. Mor eover,

whil e recordation occurred on May 2, 1983, the delivery of the
deed and the contract are evidence of a physical transfer of
title and an intent to transfer title frompetitioners to M.
Dalton Sr. Therefore, the transfer extinguished petitioners’
legal title inlots 3 and 4 as of the date of transfer.

In arguing that petitioners retained a nom nee ownership
interest in lots 3 and 4 under Federal comon | aw, respondent

contends that petitioners retained an interest because, anong
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ot her things, they paid the purchase noney. As stated above,
petitioners originally purchased lots 3 and 4. Lot 3 was secured
by a nortgage. There is no nention of a nortgage or other
encunbrance on lot 4. Accordingly, we wll assune that
petitioners purchased ot 4 wthout a | oan, or other debt
obligation. Follow ng the contribution of the Poland property to
the trust, the nortgages on lot 3 and lot 5 were nuaintai ned by
M. Dalton Sr., with contributions fromM. Dalton Jr. and ot her
famly menbers. During 1997 petitioners noved into the residence
on the Pol and property and subsequently paid rent that covered
over head expenses, including nortgage expenses, property taxes,
and utilities, and their costs of occupancy.

Under Mai ne | aw

A resulting trust arises by inplication of |aw when the

purchase noney is paid by one person out of his own noney,

and the land is conveyed to another. * * * |t may be paid

for himby the trustee. * * * The trust arises fromthe

circunstance that the noney of the real purchaser, and not

of the grantee in the deed, fornmed the consideration of the

purchase. * * *

Murphy v. United States, 83 AFTR 2d 99-1167, at 99-1170 (D. Me.

1999); Whod v. Le Goff, 121 A 2d 468, 469-470 (Me. 1956); Herlihy

v. Coney, 59 A 952, 952-953 (Me. 1905). In those situations,
the grantee holds the property in trust for the benefit of the

person who paid the purchase price. See Wod v. LeGoff, supra;

Herlihy v. Coney, supra; see also 1 Restatenent, Trusts 3d, sec.

9 (2003). However, where the transferee is a spouse, descendant,
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or other natural object of the bounty of the person who paid the

purchase price, a gift is presuned. Geenberg v. G eenberg, 43

A 2d 841, 842 (Me. 1945); 1 Restatenent, supra sec. 9(2).%"
Additionally, evidence to establish a resulting trust under Maine

| aw nust be “*the nobst satisfactory and convi nci ng evi dence’”

because the creation of a resulting trust is “‘in defiance of the
statute of frauds [and] subversive of paper title.”” Mrphy v.

United States, supra at 99-1170 (quoting Anderson v. Gle, 78 A

370, 371 (Me. 1910)).

The funds for the purchase of |ot 3 were furnished by
petitioners, and we conclude that the transfer of |ot 3 was
intended as a gift to M. Dalton Sr. The nortgage paynents on
lot 4 were paid by petitioners, and we conclude that the paynents
were a gift to M. Dalton, Sr. each tinme petitioners paid the
nortgage. As M. Dalton Sr. is M. Dalton Jr.’s father, their
famlial relationship makes it probable that petitioners would
make a gift of the property to M. Dalton Sr., as opposed to a
resulting trust in M. Dalton Jr.’s favor for lots 3 and 4. e

conclude fromthe record that the transfers were gifts to M.

“Mai ne courts have held that, where the transfer is to a
spouse or froma parent to a child, a gift is presuned. See
G eenberg v. Greenberg, 43 A 2d 841, 842 (Me. 1945); Danforth v.
Briggs, 36 A. 452 (Me. 1896); Wentworth v. Shibles, 36 A 108,
109 (Me. 1896); Long v. MKay, 24 A 815 (Me. 1892). Muine
courts have not addressed whether the presunption of a gift
extends to other relatives of the person who paid the purchase
price.
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Dalton Sr. See Wod v. LeGoff, supra at 470 (“It does not matter

in this case whether a consideration passed for the deed given *
* *  |f no consideration [passed,] the conveyance was a gift”).
Qur conclusion is in accord with petitioners’ statenent attached
to Form 12153, that lots 3 and 4 were “acquired originally for
the benefit of M. Daltons’ (sic) [Jr.] father and nother.”

Respondent cites Cody v. United States, 348 F. Supp. 2d 682

(E.D. Va. 2004), for the proposition that the doctrine of
resulting trust does not properly reach the nomnee issue in this
case. In Cody, the court noted that Virginia | aw recogni zed t he
doctrine of resulting trust; however, the court declined to apply
the resulting trust doctrine because the plaintiffs argued “only
for the existence of an express trust.” |d. at 692. The court
al so noted that a resulting trust would not arise because Cody
i nvol ved a parent paying for the property of a child, which would
result in the presunption of a gift. [d. at 692 n. 10.
Accordingly, our conclusion that the transfer of lots 3 and 4 is
a gift is consistent with Cody.

Mai ne | aw coul d al so, under certain circunstances, set aside
the transfer of lots 3 and 4 under the | aw of fraudul ent
conveyances. See Me. Rev. Stat. Ann. tit. 14, secs. 3571-3582

(2003); see also Scoville v. United States, 250 F.3d at 1202

(looking to Mssouri |aw of fraudul ent conveyance for purposes of

evaluating State standards for nomnee liability). Because



- 32 -
respondent was not a creditor in 1983 at the tinme of the transfer
frompetitioners to M. Dalton Sr., we will analyze respondent’s
position as a future creditor under Maine law.® A transfer is
fraudulent as to a creditor, whether the creditor’s claimarose
before or after the transfer was nade, if the debtor nade the
transfer:

A. Wth actual intent to hinder, delay or defraud any
creditor of the debtor; or

B. Wthout receiving a reasonably equival ent value in
exchange for the transfer or obligations and the debtor:

(1) Was engaged or was about to engage in a business or
a transaction for which the remaining assets of the
debtor were unreasonably small in relation to the

busi ness or transaction; or

(2) Intended to incur, or believed or reasonably should
have believed that he would incur, debts beyond his
ability to pay as the debts becane due.

5\vai ne law al l ows both present and future creditors to set
asi de fraudul ent conveyances. M. Rev. Stat. Ann. tit. 14, secs.
3571- 3582 (2003).

Respondent does not contend that the transfers in 1983 were
fraudulent as to other creditors.
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Me. Rev. Stat. Ann. tit. 14, sec. 3575(1).' Wen determning
actual intent, consideration is given, anong ot her
factors, to whether:
A. The transfer or obligation was to an insider;

B. The debtor retained possession or control of the property
transferred after the transfer;

C. The transfer or obligation was disclosed or conceal ed,;

D. Before the transfer was nade or obligation was incurred,
the debtor sued or was threatened with suit;

E. The transfer was of substantially all of the debtor’s
asset s;

F. The debtor absconded,;

G The debtor renoved or conceal ed assets;

H The val ue of the consideration received by the debtor was
reasonably equivalent to the value of the asset transferred
or the anount of the obligation incurred;

| . The debtor was insolvent or becane insolvent shortly
after the transfer was nade or the obligation was incurred;

*Me. Rev. Stat. Ann. tit. 14, sec. 3575(1) applies not only
to transfers made, but also to obligations incurred by a debtor.

Me. Rev. Stat. Ann. tit. 14, sec. 3576 applies only to
present creditors of the debtor. According to Me. Rev. Stat.
Ann. tit. 14, sec. 3576(2):

A transfer made by a debtor is fraudulent as to a creditor
whose cl aimarose before the transfer was nade if the
transfer was nade to an insider for an antecedent debt, the
debtor was insolvent at that tine and the insider had
reasonabl e cause to believe that the debtor was insol vent.

However, we do not evaluate the transfers in the instant case as
transfers to an insider pursuant to Me. Rev. Stat. Ann. tit. 14,
sec. 3576(2), because respondent was a future creditor at the
time of the transfer.
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J. The transfer occurred shortly before or shortly after a
substantial debt was incurred; and

K. The debtor transferred the essential assets of the

business to a lienor who had transferred the assets to an

i nsider of the debtor.
Id. sec. 3575(2). Subsection (1)(B)(1) allows future creditors
to recover when a transfer for inadequate val ue | eaves the
debtor’ s business inadequately capitalized. 1d. sec. 3575, M.
cnt. 2. Subsection (1)(B)(2) does not require proof of
fraudulent intent, but it does require proof that the debtor
intended to incur debts beyond his ability to pay or reasonably
shoul d have believed that he would incur such debts. 1d. Me.
cnt. 3.

We concl uded above that the transfer of lots 3 and 4 was a
gift to M. Dalton Sr. The deeds showi ng the transfer of lots 3
and 4 were recorded within 4 nonths after the transfer. At that
time, petitioners had not been sued or threatened with suit, and
there is no evidence that the transfer was nade to hi de assets
fromcreditors; the deeds were publicly recorded. The record
does not show that petitioners conceal ed assets, were insolvent
at the time of the transfer, or becane insolvent as a result of
the transfer. W conclude fromthe record that the transfer of
lots 3 and 4 to M. Dalton Sr. was not nmade with fraudul ent
i ntent.

Addi tionally, we conclude on the basis of the record that,

at the time of the transfer, petitioners did not intend to incur
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debts beyond their ability to pay. |Indeed, the Federal incone
tax liability in question accrued 13 years after the transfer of
lots 3 and 4. On the basis of the record, we hold that
petitioners did not fraudulently convey lots 3 and 4.

Foll ow ng the acquisition of lots 3 and 4, M. Dalton Sr.
acquired lot 5 on Septenber 24, 1984, froman unrelated third
party. The deed to ot 5 and a nortgage in favor of the seller
were recorded on Cctober 23, 1984. Petitioners did not control
ot 5 before it was transferred to the trust. Moreover, lot 5
was not included in the 1993 nortgage agreenent in which Ms.
Dalton Jr. indicated that she was a joint ower with M. Dalton
Sr. of lots 3 and 4. W assune, for purposes of the instant
notion, that petitioners paid for lot 5 and, as with lots 3 and
4, that petitioners made a gift to M. Dalton Sr. of lot 5 when

it was transferred to him See G eenberqg v. G eenberqg, 43 A 2d

at 842; 1 Restatenent, supra sec. 9(2). Mreover, even if the
transfer of ot 5 was a gift, petitioners retained no interest in
lot 5 inmediately following the transfer by M. Dalton Sr. to the

trust.!” See Cody v. United States, 348 F. Supp. at 692 n.10.

Petitioners’ gift of funds for lot 5 to M. Dalton Sr. is
subject to a fraudul ent conveyance analysis simlar to that of
the transfers of lots 3 and 4. The record does not show that as
aresult of the gift of lot 5 petitioners conceal ed assets, were
i nsol vent, or intended to incur debts beyond their ability to
pay. Simlarly, we conclude that petitioners’ gift of funds for
t he purchase of ot 5 was not a fraudul ent conveyance.
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M. Dalton Sr. contributed the Poland property to the trust
on April 11, 1985.1'® As stated above, the trust was set up to
hold the property for the benefit of M. Dalton Sr.’s grandsons;
i.e., petitioners’ children, Jonathan and Jereny Dalton. W wl|
next analyze whether M. Dalton Sr. created a benefici al
ownership interest for petitioners in the Trust to which the |evy
under section 6331 could attach.

A trust may be created by a transfer of property,
decl aration, or exercise of a power of appointnment in favor of a
trustee. M. Rev. Stat. Ann. tit. 18-B, sec. 401 (Supp. 2009).1°
According to the Maine Uniform Trust Code, a trust is created
only if:

A. The settlor has capacity to create a trust

B. the settlor indicates an intention to create the trust

C. the trust has a definite beneficiary * * *

* * * * * * *

8Anal ysi s under the | aw of fraudul ent conveyances i s not
applicable to M. Dalton Sr.’s contribution of the Pol and
property to the trust. See Me. Rev. Stat. Ann. tit. 14, sec.
3575 (“if the debtor nmade the transfer”).

®Vhi ne adopted the Uniform Trust Code in 2003 with an
effective date of July 1, 2005. M. Rev. Stat. Ann. tit. 18-B,
sec. 1103 (Supp. 2009). The Maine Uniform Trust Code applies to
all trusts created on, after, or before July 1, 2005 and al
judicial proceedings concerning trusts commenced after July 1,
2005. Me. Rev. Stat. Ann. tit. 18-B, sec. 1104 (Supp. 2009).
Pursuant to the Trust Agreenent, Maine law is the governing | aw
As the instant proceeding is one comenced after July 1, 2005
regardi ng a Maine express trust, the Maine Uniform Trust Code
applies.
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D. the trustee has duties to perform and

E. the sane person is not the sole trustee and sole
beneficiary.

ld. sec. 402; Estate of Fournier, 902 A 2d at 853. Mai ne al so

requires the intention to create a trust. M. Rev. Stat. Ann.

tit. 18-B, sec. 402, Me. cnt. (citing Gower v. Keene, 93 A 546,

547 (Me. 1915) (“to create a trust the acts or words relied upon
must be unequi vocal, inplying that the person holds the property
as trustee for another”)).

The three deeds effecting the transfer of lots 3, 4, and 5
to the trust were transferred on April 11, 1985, and recorded on
August 16, 1985. M. Dalton Sr. unequivocally indicated his
intention to create a trust by a deed conveying the land to
himsel f as trustee for the benefit of his grandsons, and by
menorializing his intent in the trust agreenent. M. Dalton
Sr.”s duties as trustee included nmaintaining the trust corpus for
the benefit of his grandsons. Additionally, M. Dalton Sr. is
not a beneficiary of the trust. Accordingly, we conclude that
M. Dalton Sr. created a valid express trust pursuant to the
Mai ne Uni form Trust Code.

Under the trust agreenent, petitioners do not have any right
to any of the corpus of the validly created trust; they are not
express or inplied beneficiaries of the trust. M. Dalton Jr.

becanme the trustee of the trust before the appointnment of M.
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Pray as trustee.?® As trustee, M. Dalton Jr. would have only
legal title, not beneficial title. A nomnee interest is
essentially equivalent to a beneficial interest. See Oxford

Capital Corp v. United States, 211 F.3d at 284 (“‘A nom nee

theory involves the determ nation of the true beneficial
ownership of property.’” (quoting Elliot, Federal Tax

Col l ections, Liens, and Levies, par. 9.10[2] (2d ed. 2000)).
Jonat han Dal ton and Jereny Dalton are the naned benefici al
interest holders in the Poland property; i.e., they are the
express beneficiaries of the Trust. Petitioners’ oral
arrangenment to live in the residence, which began in 1997,
subjects themto rental paynents to the owners of the beneficial
interest. However, the oral agreenent does not create in

petitioners an express or inplied beneficial interest in the

2pPer the trust agreenent, M. Dalton Jr. becane trustee
upon M. Dalton Sr.’s death. Respondent contends that M. Pray
was appointed trustee during 2001, while petitioners contend that
M. Pray was appointed trustee during 1999. According to M.
Pray’s affidavit, he was appointed trustee during 2000 and this
was formalized in witing on June 8, 2000. W conclude on the
basis of M. Pray’'s affidavit, that he was appointed trustee
during early 2000.

M. Pray’s affidavit was attached to petitioner’s objection
to respondent’s original notion for summary judgnent. |n our
prior opinion, we declined to rule on that notion and, instead,
remanded the instant case to respondent’s O fice of Appeals to
consider Maine |law and a Federal factors analysis. At that
point, the affidavit becane part of the adm nistrative record and
is properly before us now.
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Trust. \Whether the act of living on the trust property may
appear to create a formof beneficial interest, we conclude that
it did not create such an interest since petitioners paid rent in
the formof paynents for nortgage debt service, property taxes,
mai nt enance, and costs of occupancy and also cared for M. and
Ms. Dalton Sr. Additionally, the appointnent of M. Dalton Jr.
as trustee does not create property or a right to property to
whi ch the section 6331 levy could attach. On the basis of the
record, we conclude that petitioners do not have a benefici al
interest in the Poland property held in the trust.

We now consider the Federal factors in our analysis. As we
stated in our prior opinion, when State |aw is undevel oped? on
t he nom nee theory, Courts have turned to a series of factors to
determ ne whether a taxpayer has an interest in property or
rights to property that may be attached by a creditor of the

taxpayer. See Dalton v. Conmm ssioner, T.C Meno. 2008-165. As

stated above, those criteria include: (1) Wether no
consi deration or inadequate consideration was paid for the
property by the property title hol der (nom nee) and/or whet her

t he taxpayer expended personal funds for the nom nee’s

2\\¢ do not believe that Maine | aw i s undevel oped on the
nom nee theory. |Indeed, our analysis above is based upon the
anal ysis we believe Maine courts would undertake to determ ne
whet her petitioners held a nomnee interest. However, as this
issue is less than clear, we will also consider the Federal
factors analysis in reaching our concl usion.
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acquisition; (2) whether property was placed in the nom nee’s
name in anticipation of a suit or the occurrence of liabilities;
(3) whether a close personal or famly relationship existed

bet ween the taxpayer and the nom nee; (4) whether the conveyance
of the property was recorded; (5) whether the taxpayer retained
possession of, continued to enjoy the benefits of, and/or
otherwi se treated as his or her owmn the transferred property; (6)
whet her the taxpayer after the transfer paid costs related to

mai nt enance of the property (such as insurance, tax, or nortgage
paynments); (7) whether, in the case of a trust, there were
sufficient internal controls in place with respect to the
managenent of the trust; and (8) whether, in the case of a trust,
trust assets were used to pay the taxpayer’s personal expenses.

E.g., Holman v. United States, 505 F.3d at 1065 n.1; Spotts v.

United States, 429 F.3d at 253 n.2; Loving Saviour Church v.

United States, 728 F.2d at 1086; May v. A Parcel of Land, 458 F

Supp. 2d at 1338; United States v. Dawes, 344 F. Supp. 2d at 721,

United States v. Krause, 386 Bankr. at 831.

I n exam ning the above-stated factors, the overarching issue
is whether and to what degree the person generally exercises
control over the nom nee and assets held thereby. E g., May v. A

Parcel of Land, supra at 1338 (and cases cited thereat). As

phrased in one recent case: “The ultimate inquiry is whether the

* * * [person] has engaged in a |legal fiction by placing |egal
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title to property in the hands of a third party while actually
retaining sonme or all of the benefits of true ownership.” Holman

v. United States, supra at 1065. No one factor is decisive in

the cases involving the nom nee theory. Turk v. IRS, 127 F

Supp. 2d 1165, 1168 (D. Mont. 2000). The ultimate inquiry
requi res consideration of all of the facts and circunstances to

determ ne the true beneficial owner of the property. Spotts v.

United States, supra at 253 n. 2.

Courts al so must be cognizant of letting a close
rel ati onship take precedence over all of the other factors.
However, a close relationship between grantor and grantee does
not necessarily nmake the grantee the grantor’s nom nee. Turk v.
IRS, supra at 1168. Courts also nust be aware of taxpayer’s
legitimate decisions regarding title to the property. Spotts v.

United States, supra at 253 n. 2.

The Pol and property was not placed in M. Dalton Sr.’s nane
in anticipation of a specific suit or the occurrence of certain
litabilities. As we concluded above, the transfer of the Pol and
property was a gift. The record does not show that petitioners’
nmotive in transferring the Pol and property was to evade
creditors. Petitioners gave the Poland property to M. Dalton
Sr. nearly 11 years before the tax liability to respondent arose.
We conclude that petitioners’ transfers to M. Dalton Sr. were

not made in anticipation of a specific suit or certain
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liabilities in the future and, therefore, were not nade in
anticipation of the liabilities in issue.

A close relationship did exist between petitioners and M.
Dalton Sr.; M. Dalton Sr. was the father of M. Dalton Jr. M.
Dalton Jr. served as the contractor for the expansion of the hone
on the Pol and property and paid sone of the bills. Several
courts have warned against allow ng the close-relationship factor

to overinfluence the Federal factors analysis. See United States

V. Swan, 467 F.3d 655, 658 (7th Cr 2006) (“transactions anong
friends or even relatives are not presunptively fishy--they

mnimze informati on and brokerage costs”); Spotts v. United

States, 429 F.3d at 253 n.2 (cautioning that rigid adherence to
the Federal factors nay not be appropriate in every case); Turk

V. IRS, supra at 1168 (warni ng against allow ng the cl ose-

relationship factor to preenpt each of the other categories); see
al so Stephanie Hoffer et al. “To Pay or Delay: The Nom nee’s

D | emma Under Col |l ection Due Process”, 82 Tul. L. Rev. 781, 810
(2008) (noting that the Federal factors analysis is difficult to
apply when the delinquent taxpayer and the accused nom nee are
menbers of the sanme famly). Moreover, at the tine of the
transfer, there was little reason to infer that petitioners mde
the transfers to M. Dalton Sr. for the purpose of defeating

respondent’s clainms. W have considered the close relationship
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factor, but conclude that the other factors outweigh the
rel ati onship.

The transfers of the Poland property to M. Dalton Sr. and
then to the trust were properly recorded. Lots 3 and 4 were
transferred by deed to M. Dalton Sr. on January 13, 1983, and
t he deed was recorded May 2, 1983. The deed by which M. Dalton
Sr. acquired lot 5 was dated Septenber 24, 1984, and recorded on
Cct ober 23, 1984. The assignnent and assunption agreenent was
signed on April 1, 1983, and was recorded on August 16, 1985.
Respondent points to the delay in the recording of the assignnment
and assunption agreenent as evidence of inproper intent.

However, we conclude that the delay in recording of the

assi gnnent and assunption agreenent is not material as the deed
to lots 3 and 4 recorded on May 2, 1983, woul d have provi ded
notice to respondent of the original transfer frompetitioners to
M. Dalton Sr. Additionally, long before petitioners’ tax debt
to respondent arose, the assignnment and assunption agreenent had
been recorded. W also note that the deeds placing the Pol and
property in trust were recorded in 1985, nearly 11 years before
the liability in the instant case arose. Under Maine |aw, the
failure to record a deed does not render a transfer void; the
delivery of the deed is still sufficient to transfer the

property. Estate of Deschenes, 818 A 2d at 1030. As noted

above, the deeds for all transfers were both delivered and
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recorded.?> W also note that petitioners and M. Dalton Sr.
filed declarations of Maine real estate transfer taxation with
regard to each questioned transaction. Accordingly, we conclude
that the deeds conveying the Pol and property were recorded within
a reasonable tinme after the conveyances were acconplished and
wel |l before the liability to respondent arose.

Petitioners’ treatnent of the Pol and property raises
concerns that they have treated it as their owm. Petitioners
live at the residence, pay for maintenance of the residence, and
have no witten | ease regarding their living arrangenent. The
Forns 1098 issued by Key Bank regarding the nortgage on lots 3
and 4 list petitioners as the owners. Ms. Dalton Jr. listed
herself as an owner of lots 3 and 4 when she cosigned the 1993
| oan from Key Bank for M. Dalton Sr. M. Dalton Jr. served as
trustee of the trust and listed hinself as owner of the Pol and
property for building permts obtained in 1989, 1990, and 2003.
Addi tionally, respondent contends that petitioners unsuccessfully
attenpted to claima honestead exenption for the Pol and

property. 2

22\\¢ note that respondent does not contest that the deeds
were delivered and recorded.

ZAccording to respondent, Ms. Dalton Jr. requested a
homest ead exenption for the Poland property because petitioners
have paid the real estate taxes. According to Ms. Russo, the
assessor denied Ms. Dalton Jr.’s request because the Pol and
property was the property of the trust.
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Not wi t hst andi ng the foregoing concerns, we note that, as to
petitioners’ residing at the residence, they did not nove there
until 1997, a year after the trust fund tax liability arose and
after they experienced financial difficulty. Petitioners did not
live at the residence fromthe tinme they transferred lots 3 and 4
to M. Dalton Sr. until 1997. From 1997 to 1999 petitioners
lived in the residence with the trustee, subject to an oral
| ease. The oral agreenent required petitioners to pay the costs
of nortgage debt service, property taxes, maintenance, and their
costs of occupancy. In addition to cash paynents of rent to the
trust, petitioners cared for M. and M. Dalton Sr.2* The
current trustee continues the oral agreenent for petitioners to
live in the residence. Respondent disputes whether the rent
paynents are market rate and whet her possible benefits may be
accruing to the trustee instead of the trust. However, we note
that, while bel ow-market rents and i nproper personal benefits to
the trustee potentially may be issues between the trustee and the
beneficiaries as a breach of fiduciary duty, M. Rev. Stat. Ann.
tit. 18-A, sec. 7-703 (Supp. 2009); Me. Rev. Stat. Ann. tit. 18-

B, sec. 1001; see also In re Estate of Stowell, 595 A 2d 1022,

2\W¢ note that M. Dalton Sr. died on Sept. 13, 1999. WMs.
Dalton Sr. suffered from advanced denentia and Al zheiner’s
di sease and was noved fromthe residence to an assisted |iving
facility in 2004.
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1025 (Me. 1991), they do not necessarily require a finding of a
nom nee interest.

As to the 1993 | oan and the associ ated Form 1098 statenents
from Key Bank of Maine, Ms. Dalton Jr.’s affidavit states that
she signed the nortgage at the request of the | ender who knew
that the Pol and property was owned by the trust but was concerned
about the trustee’s age. The nortgage was recorded in 1993,
approximately 3 years before the tax liability in issue arose.

Mor eover, the proceeds of the nortgage were used to assi st

Jonat han Dalton, a trust beneficiary, with his Caribbean rental
busi ness. 2> On their 2005 Federal income tax return submitted to
respondent’s O fice of Appeals, petitioners did not claimthe
nortgage interest as an item zed deduction.? Additionally,
while petitioners may have attenpted to claima honestead
exenption, they were not allowed the exenption by the |ocal tax
authority because the trust was the owner of the property.

Accordi ngly, we conclude, weighing both positive and

negati ve aspects, that petitioners’ treatnent of the Pol and

ZArt. Il of the trust agreement allows M. Dalton Sr. to
use portions of the net inconme and/or principal of the trust for
t he heal th, support, education, maintenance, and confort of the
beneficiaries.

2ln their attachment to Form 12153, filed during 2004,
petitioners clained not to have made enough noney since 1999 to
require the filing of a Federal incone tax return
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property is neutral as a factor in considering whether the trust
is petitioners’ nom nee.

The record on internal controls of the trust is simlarly
unclear. M. Dalton Jr. becane trustee upon the death of M.
Dalton Sr. M. Dalton Jr. also had the power to appoint the
successor trustee upon the death of M. Dalton Sr. Ms. Dalton
Jr.’ s brother, M. Pray, becane trustee in early 2000.2" The
trust did not file any tax returns until 2001, when M. Pray
raised the issue with petitioners’ C. P.A Respondent al so notes
that, while petitioners contend that they wite a check each
month to the trust to cover rent, the record | acks evidence of
such paynents. Ms. Dalton Jr. also has access to the trust’s
bank account and has issued checks on behalf of the trust.

Several factors suggest a respect for internal controls.
The appoi ntnent of M. Pray shows a respect for trust
formalities. Indeed, the trust had a trustee other than
petitioners during nost of its existence. M. Dalton Jr.’s tine
as trustee does not create a nonmi nee interest nerely because a
trustee holds legal title, as opposed to a beneficial interest.

See, e.g., Drye v. United States, 528 U.S. at 59 n.6 (“‘a

t axpayer nmust have a beneficial interest in any property subject

to the lien”” (quoting “Note, Property Subject to the Federal Tax

2I"Thi s appointnent as trustee was fornmalized in witing in
June 2000.
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Lien”, 77 Harv. L. Rev. 1485, 1491 (1964)). M. Pray’ s sworn
affidavit states that he comunicates with petitioners three to
four times a year regarding budgeting and planning and visits the
property at |east once a year. The existence of a trust bank
account and the filing of trust tax returns, while belated, also
suggest a respect for trust formalities and internal controls.

As to breaches of fiduciary duty by the trustee, failure to
abide by the terns of a trust by a trustee does not render the
trust invalid. Instead, the trustee potentially could be in
breach of his fiduciary duty and |iable for danages caused by the
breach. See Me. Stat. Ann. tit. 18-B, sec. 1001; see also United

States v. Greer, 383 F. Supp. 2d 861, 869 (WD.N C. 2005)

(failure to file a tax return as required under the terns of the
trust agreenent would be a breach of fiduciary duty, but would
not cause the trust to fail), affd. 182 Fed. Appx. 198 (4th G
2006). Finally, we note that petitioners, even though Ms.
Dalton Jr. had access to the trust bank account, did not use
trust assets to pay personal expenses.

Considering all of the facts and circunstances surroundi ng
t he Pol and property, we conclude that petitioners’ treatnent of
the trust property is insufficient to create a nom nee interest.
The trust was validly created, pursuant to Maine law. All of the
transfers of the Pol and property occurred and were recorded at

| east 10 years before the liability in question arose. |t was
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not until after the liability arose that petitioners noved to the
Pol and property, and during part of that tine the trustee, M.
Dalton Sr., lived at the Poland property. M. Dalton Sr., acting
as trustee, could oversee the Poland property and act to protect
it. Any failure by the trustee in his fiduciary duties
potentially could create a liability between the trustee and the
beneficiaries. However, the trust would still be in effect. See
2 Restatenment, Trusts 3d, sec. 64 (2003). Mreover, since M.
Dalton Sr.’s death, M. Pray has served as trustee. During this
time M. Pray has held neetings with petitioners three to four
times a year setting rent and pl anni ng mai nt enance, has ensured
the tinely filing of tax returns, and has annually visited the
property to ensure that the assets are being protected. Finally,
petitioners have paid rent to the trust. On the basis of our
consideration of the Federal factors analysis, we conclude that
petitioners do not have a nom nee interest in the Pol and
property.

The cases that respondent cites in his response to
petitioners’ notion for sumrary judgnent and in his suppl enental
nmotion for summary judgnment for an application of a Federal
factors analysis involve either an antecedent tax debt, inpending

tax troubles, or fraudul ent conveyances. See Shades Ri dge

Holding Co. v. United States, 888 F.2d 725, 727 (11th Cr. 1989)

(taxpayer used a hol ding conpany to hold assets to escape
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personal tax liability from ganbling operation that had been

accruing since 1957); E.P.P. Enters. v. United States, 830 F.2d

114, 116 (8th G r. 1987) (taxpayer created shamtrusts to shelter
assets fromcreditors and fraudul ently conveyed assets to those

trusts); Loving Saviour Church v. United States, 728 F.2d at 1086

(taxpayer used shamtransfers of assets to church in attenpt to

escape taxation); United States v. Dornbrock, 101 AFTR 2d 2008-

906, at 2008-908, 2009-1 USTC par. 50,219, at 87,474 (S.D. Fla.
2008) (IRS examning returns at tinme of purchase of condo), affd.

309 Fed. Appx. 359 (11th Cr. 2009); Battle v. United States, 99

AFTR 2d 2007- 2007, at 2007-2009 (E. D. Tex. 2007) (taxpayer used

shamtrusts to hide assets from Comm ssioner); Cody v. United

States, 348 F. Supp. 2d at 684 (taxpayer’s relatives put a house
in trust for taxpayers to avoid seizure due to prior tax bill);

United States v. Kattar, 81 F. Supp. 2d 262, 263-265 (D.N.H

1999) (taxpayer transferred substantially all of his assets to
trusts upon notice of investigation for tax evasion); Towe

Antique Ford Found. v. IRS, 791 F. Supp. 1450, 1457 (D. Mont.

1992) (taxpayer fraudulently conveyed assets to charitable
foundation in anticipation of the occurrence of federal tax

liabilities), affd. 999 F.2d 1387 (9th Cir. 1993).2 The instant

28Respondent also cites United States v. Engels, 89 AFTR 2d
2002-898, 2002-1 USTC par. 50,306 (N.D. lowa 2001) (Engels 11),
and Dean v. United States, 987 F. Supp. 1160, 1164 (WD. M.
1997), in support of a Federal factors analysis. |In Engels II
(continued. . .)
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case is materially distinguishable fromthe above-cited cases.
As stated above, the transfers to M. Dalton Sr. and to the trust
occurred well before the tax liability becane an issue.
Accordingly, we do not conclude that the transfers were an
attenpt to conceal assets fromrespondent.

Respondent also cites Hill v. United States, 844 F. Supp.

263 (WD.N. C. 1993), for the application of a Federal factors
analysis. In Hll, the taxpayer’s daughter purchased |land with
gift funds transferred to her by her grandfather, with the
intention of providing a hone for herself and the taxpayer. 1d.
at 269. The taxpayer built the hone on the property and lived
there followng the construction. |d. The court concluded that
t he taxpayer’'s paynent of all real estate taxes, utilities, and

i nsurance on the |land anmounted to rent, and that the taxpayer had

28(. .. continued)
the District Court reaffirmed the grant of the United States
nmotion for summary judgnent and anmended its decision regarding
the United States’ notion to reduce tax assessnents to judgnents
froma denial with prejudice to a denial w thout prejudice.
Respondent nost likely nmeant to cite United States v. Engels, 88
AFTR 2d 2001- 6429, 2001-2 USTC par. 50,723 (N.D. lowa 2001)
(Engels 1), where the taxpayer tried to use trusts to escape
personal tax liability. 1In Engels I, the court applied State
l aw, which it concluded was consistent wth a Federal factors
anal ysis, to determ ne whether the trusts were nom nees of the
taxpayer. 1d. at 2001-6436, 2001-2 USTC par. 50.723 at 90, 008
(“determining trust validity under lowa | aw requires an
exam nation of the rel ationship anong the parties creating,
adm ni stering and benefitting fromthe trust”).

In Dean v. United States, supra at 1164, the court also
applied State law, which it determ ned was consistent with a
Federal factors anal ysis.
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no interest inthe land in question. 1d. at 271. The court also
concl uded that the taxpayer’s daughter was not the nom nee of the
taxpayer and that the taxpayer had no interest in the property.
Id. at 271, 274. Additionally, the Court declined to inpose a
resulting trust or a constructive trust because of the concl usion
that the funds and | abor were gifts by the taxpayer to the

t axpayer’s daughter. 1d. at 273.

The undi sputed facts of the instant case are simlar to the
facts in Hll. Petitioners’ paynent of their costs of occupancy,
mai nt enance, nortgage debt service, and property taxes are rental
paynents to the trust in exchange for living in the residence.
Additionally, petitioners’ |abor provided for the additions to
the residence provided | owcost construction for the trust as in
H1ll, and simlarly my be viewed as gifts to the trust.

Finally, as we concluded above, it would be inproper to inpose a
resulting trust on the Poland property, as the transfer of lots 3
and 4, and the purchase price of lot 5 were gifts to M. Dalton
Sr. Therefore, we find our conclusions in the instant case
consistent with Hll.

On the basis of the foregoing, we hold that the trust is not

petitioners’ nom nee under the Federal factors analysis.?°

Xln Richards v. United States, 231 Bankr. 571 (E.D. Penn.
1999), the court held that where a valid trust is not respected
by the parties, for Federal tax purposes a nom nee relationship
may exist. However, in Richards the bankrupt served as the

(continued. . .)
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We concl ude that petitioners do not have an interest in the
Pol and property that constitutes property or rights to property
to which the Federal tax levy could attach under Maine |law or a
Federal factors analysis. See sec. 6331.

Consequently, we hold that respondent’s determnation to
proceed with the | evy was an abuse of discretion because
respondent rejected petitioners’ offer-in-conprom se on the basis
that it did not include a nom nee interest in the Pol and

property.® See Vinatieri v. Commi ssioner, 133 T.C. _

(2009) (slip op. at 18); Whodrall v. Conmm ssioner, 112 T.C. 19,

23 (1999). Petitioners are entitled to sunmmary judgnent.

29(. .. continued)
trustee of the property, represented to third parties that the
property was his own instead of belonging to the trust, and did
not respect trust formalities. |In the instant case, we concl ude
that the trust was validly forned before the tax liability arose,
petitioners respected the trust, and a third-party trustee has
overseen trust assets for nost of the tinme the trust has been in
existence. Utimtely, we conclude that a nom nee relationship
did not exist. Therefore, we find R chards distinguishabl e.

3%Because we hold respondent’s determ nation to proceed with
the I evy on the Pol and property was an abuse of discretion, we
need not consider petitioners’ argunment that respondent
di sregarded our order to create a proper record and i nstead
conducted a de novo review of the grounds for asserting a nom nee
ownership while taking into account both Miine | aw and a Federal
factors analysis. W also decline to address petitioners’
argunment that pursuant to Me. Rev. Stat. Ann. tit. 14, sec. 752
(2003), respondent is barred by the 6-year period of limtations
on civil actions to question the legitimcy of the transfers from
petitioners to M. Dalton Sr. and the trust.
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We have considered all of the issues raised by the parties,
and, to the extent they are not discussed herein, we conclude
that they are without nerit, unnecessary to reach, or noot.

To reflect the foregoing,

An appropriate order and

decision will be entered for

petitioners.




